other schools include discussions of Jewish law as an important component of centers and programs on law and religion. 4 The prominence of Jewish legal theory in American legal scholarship has been even more pronounced, giving rise to an extensive body of literature exploring both Jewish law on its own terms and its potential applications to American law. 5 In light of these developments, this Essay briefly considers the current state of the field of Jewish law and Jewish legal theory within the context of the American legal academy. Specifically, the Essay suggests that it may be instructive to step back and focus on a methodological assessment of these developments, taking into account a number of salient features of the Jewish legal model. These aspects of Jewish law both complicate and enrich the application of Jewish legal perspectives to issues of American law and public policy.
First, the Jewish legal system has developed over the course of thousands of years, functioning within a broad range of societal and geographical settings, amidst benign and, all-too-often, belligerent and oppressive circumstances.
sulted in the production of a voluminous library of legal literature, with contributions from virtually every generation and, over time, nearly all parts of the world. 7 Therefore, an attempt to consider the approach of the Jewish legal system to an issue of significance in the American legal system might require an initial effort to grapple with the various primary and secondary sources of Jewish law that address the issue directly and indirectly. Through the course of millenniaand up to this day-scholars have explored Jewish law on its own terms, providing instrumental and arguably indispensible studies and insights into ways Jewish law might help illuminate contemporary American legal thought.
Second, the Jewish legal system addresses nearly every aspect of human endeavor, from the seemingly mundane to the profound, from ritual to interpersonal activities, from civil and commercial law to criminal law. 8 The scope of the Jewish legal system not only adds 7 For helpful introductions to the history, sources, and structure of Jewish law, see AN Am. 1983 Am. ) (1944 (observing that "[t] here is no phenomenon, entity, or object in this concrete world" beyond the grasp of halacha, and noting that "just a few of the multitude of halakhic [halachic] subjects" include "sociological creations: the state, society, and the relationship of individuals within a communal context"; "laws of business, torts, neighbors, plaintiff and defendant, creditor and debtor, partners, agents, workers, artisans, bailees"; "[f]amily life"; " [w] ar, the high court, courts and the penalties they impose"; and "psychological problems . . . ."); id. at 93-94 (explaining that Halacha (i.e., Jewish law) "does not differentiate between the [person] who stands in [the] house of worship, engaged in ritual activities, and the mortal who must wage the arduous battle of life"; rather it "declares that [a person] stands before God not only in the synagogue but also in the public domain, in [one's] house, while on a journey, while lying down SETON HALL LAW REVIEW [Vol. 40:933 to the volume of legal material that constitutes the corpus of Jewish law but also serves as a reminder of the underlying religious character of the Jewish legal system, premised upon express and implicit theological principles that infuse and affect the function of the law. 9 Although it is possible to debate the extent to which, as both a descriptive and normative matter, religion informs American law, 10 it is not plausible to picture the American legal system as a consciously religious-let alone Jewish-system of law. Therefore, in addition to challenges that generally confront attempts to apply the laws of foreign legal systems in the context of American law, 11 greater challenges and rising up," and that " [t] he marketplace, the street, the factory, the house, the meeting place, the banquet hall, all constitute the backdrop for the religious life"); Moshe Silberg, Law and Morals in Jewish Jurisprudence, 75 HARV. L. REV. 306, 322 (1961) REV. 747 (1993) . 11 The ongoing debate among prominent justices, judges, and scholars over reliance on foreign authority in American constitutional interpretation provides a poignant illustration of some of the complexities confronting efforts to apply foreign law in the context of the American legal system. See, e.g., Roper v. Simmons, 543 U.S. 551, 567, 576-78 (2005) ; id. at 622-28 (Scalia, J., dissenting); Lawrence v. Texas, 539 
2010]
APPLYING JEWISH LEGAL THEORY 937 may face any effort to apply concepts from a religious legal system, in particular the Jewish legal system. These characteristics of Jewish law may suggest the need to employ an effective methodology for applying a given principle from Jewish legal theory to American law and public policy. Specifically, such an analysis may require a methodology that: (a) carefully and accurately depicts the principle, as understood within Jewish legal theory, in a way that is faithful to the Jewish legal system; (b) considers carefully the extent to which the principle incorporates theological underpinnings that are particular to the Jewish legal model and, accordingly, may not be suitable in the context of the American legal model; and (c) applies the lessons from the Jewish legal system only to the extent that they make sense within the internal logic of the American legal system, thus remaining faithful to American jurisprudence as well.
This Essay illustrates the promise and potential limitations posed by this methodology through a close look at perhaps the most prominent references to Jewish law in the history of the American legal sys-
APPLYING 14 This Essay argues that, in contrast to Miranda, which relies upon a largely mechanical reference to religious principles in Jewish law, Garrity employs a more conceptual methodology, exploring the conceptual underpinnings of Jewish law and, accordingly, drawing more insightful lessons to be applied in the context of the American legal system. Building on this distinction, this Essay examines applications of Jewish legal theory in a variety of areas of contemporary American legal scholarship. This Essay concludes that, similar to the Court's approach in Garrity, American legal theory draws important insights from Jewish legal theory through scholarship that employs a conceptual methodology for the application of principles in Jewish law.
II. MIRANDA V. ARIZONA: LIMITATIONS OF THE APPLICATION OF JEWISH LEGAL THEORY IN AMERICAN LAW
In the landmark case of Miranda v. Arizona, Section II of Chief Justice Earl Warren's majority opinion begins, "We sometimes forget how long it has taken to establish the privilege against selfincrimination, the sources from which it came and the fervor with which it was defended."
15
Before launching into a historical survey, starting with the events of the Star Chamber in 1637, the opinion asserts that the "roots" of the privilege against self-incrimination "go back into ancient times."
16
The opinion documents this assertion with a footnote stating, "Thirteenth century commentators found an analogue to the privilege grounded in the Bible."
17
The footnote quotes a translation of a ruling found in Maimonides' Code of Law: "To sum up the matter, the principle that no man is to be declared REV. 349 (1972 Miranda's reliance on Jewish law, in this manner, is notable for a number of reasons. First, Miranda presents us with the phenomenon of one of the most influential Chief Justices of the United States starting a crucial section of the majority opinion of one of the most important Fifth Amendment decisions in the history of the United States-and one of the most famous decisions in any area of lawwith a reference to Jewish law.
Second, the opinion is careful to describe Jewish law on its own terms, quoting directly from Maimonides to provide an accurate depiction of the law within the Jewish legal system. As the quotation makes clear, Jewish law includes an absolute ban on the admissibility of confessions as evidence against criminal defendants. 20 In further reliance on Maimonides, the opinion accepts the characterization of this rule as ancient, which is consistent with the understanding of the rule within Jewish legal tradition. 21 Third, in further fidelity to Jewish law, rather than citing to a law review article or the work of an American lawyer, the footnote cites to the work of scholars of Jewish law through the Code of Law of Maimonides, a comprehensive restatement of the entire corpus of Jewish law written by one of the most important Medieval scholars of Jewish law and philosophy, 22 and an article written by Rabbi Norman Lamm, a leading twentieth century scholar of Jewish law and philosophy and later president of Yeshiva University, less than a decade before Miranda was decided. Nevertheless, some questions may arise as to the Miranda Court's methodology in applying Jewish law. Miranda famously established the Miranda warnings as a means toward preventing coerced confessions. 24 The Court delineated in great detail a number of interrogation methods widely in use at the time, finding that the function-if not the design-of many of these methods was to produce conditions under which a suspect was subject to both subtle and more blatant forms of psychological coercion. 25 Thus, the confessions obtained through these methods could not be deemed sufficiently voluntary to satisfy the requirements of the Constitution. 26 In setting forth such a landmark rule, which was to prove in many ways both revolutionary and controversial, 27 the Court looked to offer historical support for its conclusions. The Court's reference to the Star Chamber 28 seems quite apt, both as a representation of the kind of coercion the Court was determined to prevent and as an illustration of the abuses that, as a historical matter, gave rise to the protections incorporated into the Fifth Amendment.
In contrast, the reference to-and at least partial reliance onthe rule of criminal confessions in Jewish law seems substantively, conceptually, and historically misplaced. Most basically, as the footnote in Miranda acknowledges, the Jewish legal system prescribes an 24 See Miranda, 384 U.S. at 467-79. 25 See id. at 448-56. 26 See id. at 457-58. 27 In addition to the sharp concurring and dissenting opinions offered in response to the Miranda Court's majority opinion, see id. at 499 (Clark, J., concurring in part and dissenting in part); id. at 504 (Harlan, J., dissenting); id. at 536 (White, J., dissenting), the decision has prompted ongoing debate among both Supreme Court Justices, see, e.g., Dickerson v. United States, 530 U. S. 428 (2000) , and scholars over both the Court's methodology and the outcome of the case. See, e.g REV. 879 (2001) . 28 See Miranda v. Arizona, 384 U. S. 436, 458-59 (1966) . SETON HALL LAW REVIEW [Vol. 40:933 absolute ban on the admissibility of a criminal defendant's selfincriminating statements. 29 In stark contrast, pursuant to the rule established in Miranda, interrogation of criminal defendants remains among the most important and effective tools of law enforcement, and voluntary criminal confessions remain among the most valuable pieces of prosecutorial evidence. It seems anomalous to rely on a legal system with an outright ban on criminal confessions in support of a rule that fully accepts criminal confessions, as long as they are not the product of coercion.
As a conceptual matter, Miranda's reliance on Jewish law seems ill-suited for application in the American legal system. Notably, Maimonides offers possible rationales for the ban on criminal confessions in Jewish law, rooted in psychological and philosophical insights into the human condition. 30 Strikingly, however, rather than applying these more accessible reasons for the rule, the Supreme Court quoted exclusively from Maimonides' conclusion that, ultimately, the ban on criminal confessions stands as a "divine decree."
31 The theological expression of a rule in Jewish law, premised on divine authority, does not translate to the American legal system. 32 The Miranda Court fails to offer an explanation as to why American law should accord even persuasive authority to a religious rule, and does not identify a rationale for the rule that would prove applicable in the context of the logic of the American legal system. Finally, to the extent that the Court was merely referencing Jewish law as part of the historical establishment of "the privilege against 29 See id. at 458 n. 27 . 30 See Laws Concerning the Sanhedrin and the Penalties Within Their Jurisdiction, supra note 18, treatise 1, ch. 18, ¶ 6, at 53.
[I]t is possible that [the confessor] was confused in mind when he made the confession. Perhaps he was one of those who are in misery, bitter in soul, who long for death, thrust the sword into their bellies or cast themselves down from the roofs. Perhaps this was the reason that prompted him to confess to a crime he had not committed, in order that he might be put to death. Id. For more complete discussions of the psychological analysis provided by Maimonides and its potential application to the American legal system, see Norman Lamm, The 5th Amendment and Its Equivalent in Jewish Law, DECALOGUE J., 1, Jan.-Feb. 1967 32 To use an admittedly overstated analogy, we would not accept an argument that the United States should allow only kosher food because in the Jewish legal system, based on divine decree, only kosher food is permitted.
self-incrimination,"
33 there is scant evidence of a direct historical connection between the rules against self-incrimination in the Jewish and American legal systems. 34 Although some have attempted to trace the origins of the Fifth Amendment back to antecedents in Jewish law, 35 the Court does not offer this argument, and in the view of most scholars, any such efforts remain tenuous at best.
36
In short, Miranda's references to Jewish law are certainly significant-and, appropriately, rely on the work of scholars of Jewish lawbut the Court's attempt to apply these lessons from Jewish law to the American rule of criminal interrogation remains vulnerable to questions of relevance and methodology.
III. GARRITY V. NEW JERSEY: AN ALTERNATIVE APPROACH FOR THE APPLICATION OF JEWISH LEGAL THEORY IN AMERICAN LAW
At the same time, a critique of the analysis in Miranda need not preclude the application of insights and lessons from Jewish law and legal theory within the context of the American legal system. In fact, less than one year after Miranda, the Supreme Court issued another opinion that relied, in part, on the rule against self-incrimination in Jewish law as well as on a reprinted version of Rabbi Lamm's article. 37 This time, however, the Court applied Jewish legal theory in a manner that is more satisfying and convincing.
In 439-40 (stating that "[w] hether the existence of the right against self-incrimination in Talmudic law in any way influenced the rise of the right in Anglo-American law is an intriguing question" but concluding that "the answer, if based on evidence rather than speculation, must be negative"); Arnold Enker, Self-Incrimination, in JEWISH LAW AND CURRENT LEGAL PROBLEMS, supra note 12, at 169, 169 ("The thesis of my presentation today will be that exaggerated claims have been and are being made for the sources of self-incrimination in Jewish law, and for the notion that important lessons can be learned from Jewish [l]aw with respect to self-incrimination."). 35 See Braz, supra note 12, at 162 (arguing that "Jewish law and Talmudic jurisprudence constitute one of the main streams that converged to form the unique common law doctrine against self-incrimination"); Horowitz, supra note 12, at 125-27 (indicating that the source of the principle against self-incrimination lies in Talmudic law). 36 See sources cited supra note 34. 37 See Lamm, supra note 30, at 1. 38 385 U. S. 493, 494 (1967) . SETON HALL LAW REVIEW [Vol. 40:933 Prior to being questioned, the officers were told that they had the right to refuse to answer questions on the grounds that the response would incriminate them, but that refusal to answer would subject them to removal from office.
39
The Supreme Court focused on the issue of whether the responses to these questions were admissible as voluntary confessions. 40 Writing for the majority, Justice Douglas posed the issue in clear and stark terms, stating that "[t]he choice imposed on petitioners was one between self-incrimination or job forfeiture."
41 Relying on prior decisions, the Court emphasized that " [c] The Court viewed the relevant question as "whether the accused was deprived of his 'free choice to admit, to deny, or to refuse to answer,'" 44 and found that "[t]he option to lose their means of livelihood or to pay the penalty of self-incrimination is the antithesis of free choice to speak out or to remain silent." 45 Therefore, the Court concluded, "the statements were infected by the coercion inherent in this scheme of questions and cannot be sustained as voluntary under our prior decisions." 46 As in Miranda, the majority opinion in Garrity includes a footnote referencing Jewish law in support of the Court's conclusion. 47 When compared with the footnote in Miranda, however, the discussion of Jewish law in Garrity is more complete, more conceptual, in some ways more modest in its potential application to the American legal system, and, accordingly, more convincing and effective.
The footnote in Garrity, which consists entirely of an extensive quotation from sections of Rabbi Lamm's article, opens with the ac- 39 Id. 40 Id. at 496. 41 Id. 42 Id. (quoting Blackburn v. Alabama, 361 U. S. 199, 206 (1960) (quotation marks omitted)). 43 Id. at 496 (citing Haynes v. Washington, 373 U. S. 503 (1963) ; Leyra v. Denno, 347 U. S. 556 (1954) ). 44 Garrity, 385 U.S. at 496 (quoting Lisenba v. California, 314 U. S. 219, 241 (1941) In light of these basic distinctions in both the scope and the apparent concerns behind the limitations on confessions in Jewish law and American law, it seems surprising that the Garrity Court would derive any lessons from the absolute ban on criminal confessions in the Jewish legal system. If anything, Jewish legal theory, which bans confessions without any consideration of voluntariness, appears completely irrelevant to the Court's analysis in Garrity, which turned entirely on the issue of coercion. 49 The Court's reasoning becomes apparent from the remaining two paragraphs of the footnote. Moving from the substance and scope of the rule against self-incrimination in Jewish law, the Court quotes Rabbi Lamm's analysis of possible rationales underlying the rule. Building on Maimonides' insights into human psychology, Rabbi Lamm explains that, although the rule is a divine decree, "The Halakhah . . . is . . . concerned with protecting the confessant from his own aberrations which manifest themselves, either as completely fabricated confessions, or as exaggerations of the real facts."
50 Drawing on modern psychoanalytic theory, Rabbi Lamm adds that "[w]hile certainly not all, or even most criminal confessions are directly attributable, in whole or in part, to the Death Instinct, the Halakhah is sufficiently concerned with the minority of instances, where such is the case, to disqualify all criminal confessions and to discard confession as a legal instrument." 51 Finally, the Court quotes Rabbi Lamm's conclusion: 48 Id. (quoting Lamm, supra note 30, at 10) (emphasis added). 49 See id., 385 U.S. at 496-98. 50 Garrity, 385 U.S. at 497 n.5 (emphasis added) (quoting Lamm, supra note 30, at 12). 51 Id. at 497-98 n.5 (quoting Lamm, supra note 30, at 12). SETON HALL LAW REVIEW [Vol. 40:933 [T]he Constitutional ruling on self-incrimination concerns only forced confessions, and its restricted character is a result of its historical evolution as a civilized protest against the use of torture in extorting confessions. The Halakhic ruling, however, is much broader and discards confessions in toto, and this because of its psychological insight and its concern for saving man from his own destructive inclinations.
52
Although the Court does not offer any comments on Rabbi Lamm's remarks, the implications derived from Jewish law are quite clear, adding considerable depth to the Court's analysis. The Court was not addressing the general question of whether the Constitution-or Jewish law-permits the use of self-incrimination to obtain evidence in a criminal case; as the Court observes, the Constitution admits voluntary confessions and Jewish law does not. This substantive distinction, however, was not pertinent to the issue in Garrity. Instead, in an effort to analyze the voluntariness of the police officers' statements, the Garrity Court engaged in a complex consideration of various forms of coercion, both blatant and subtle. The footnote referencing Jewish law is offered in support of the Court's assertion that "the statements were infected by the coercion inherent in this scheme of questioning and cannot be sustained as voluntary. . . ." 53 In fact, the footnote signal is placed in the middle of the sentence, modifying the word "coercion." 54 Accordingly, the Court's decision turned on the recognition that, for the purposes of assessing the voluntariness of a statement, courts must consider both physical and more subtle-but no less real-forms of psychological coercion. 55 This recognition is precisely the insight that Rabbi Lamm, more than ten years earlier, 56 and Maimonides, more than 700 years earlier, 57 had derived from the ban on self-incrimination in Jewish law. The Court in Garrity applied the conceptual lesson from Jewish law to support its conclusion that American law should likewise take into account more complex and subtle forms of coercion, such as the threat of losing a job, that can 52 Id. (quoting Lamm, supra note 30, at 12 impose sufficient psychological pressure as to render involuntaryand therefore inadmissible-any ensuing confessions. 58 Thus, the methodology in Garrity provides a model preferable to the approach in Miranda on a number of grounds. Garrity more clearly emphasizes the distinction between the rules of selfincrimination in Jewish law and American law, remaining faithful to each legal system on its own terms. Therefore, Garrity makes no attempt at an unlikely substantive or historical reconciliation between the two rules. Instead, Garrity draws a conceptual lesson from Jewish law in a way that accurately conveys the logic of the Jewish legal system and then applies the lesson to American law in a way that makes sense within the logic of the American legal system. As a result, the lessons derived from Jewish legal theory contribute depth to the Court's understanding, interpretation, and determination of American law and legal theory.
IV. APPLICATIONS OF JEWISH LEGAL THEORY IN AMERICAN LEGAL SCHOLARSHIP
To be sure, this discussion is not intended to imply a strict dichotomy between substantive and conceptual applications of Jewish law in the American legal system, or to suggest that the reference to Jewish law in Miranda is without value. Instead, the contrast between Miranda and Garrity illustrates the broader methodological point, that effective application of a principle in Jewish law entails the ability to identify, independent of theological justifications, an underlying rationale for the principle that can be evaluated within the internal logic of the American legal system. Indeed, this methodology has been widely employed in American legal scholarship, resulting in a substantial body of literature dedicated to the application of Jewish legal theory to American legal theory.
Much of this literature has examined substantive areas of law, including, among others, criminal law and procedure, 59 capital pu- 65 These debates offer valuable conceptual discussions from a legal system that has addressed for millennia some of the same arguments that arise in contemporary American legal discourse.
Other scholarship applies substantive Jewish law to emerging and cutting-edge issues in American law. Because Jewish law relates to all areas of life and all realms of human activity, 66 it must address questions that arise as a result of technological advances in areas such 1 . 66 See supra note 8 and accompanying text. SETON HALL LAW REVIEW [Vol. 40:933 as bioethics 67 and intellectual property. 68 Indeed, over thousands of years, the Jewish legal system has been continuously confronted with the ongoing challenge of applying the law to newly emerging realities. 69 Thus, the Jewish legal model and Jewish legal history provide not only substantive responses to specific questions, but also a conceptual framework for the broader and more universal issue of adapting a legal system to inevitable advances in science and technology.
Not surprisingly, Jewish legal theory has also played a central role in emerging areas of American legal scholarship that relate directly to issues of religion. As one particularly poignant example, the last decade has experienced the growth of the religious lawyering movement, comprised of lawyers and scholars exploring the relationship between religion and the practice of law. 70 The movement has succeeded as an intellectual force within the legal academy in part due to contributions reflecting a variety of religious perspectives, including insights from Jewish legal theory that address substantive areas of American legal practice, such as criminal advocacy and corporate counseling, as well as conceptual approaches to the roles of the lawyer within the American adversary system. 71 Notably, some of the most significant lessons are derived though careful analysis of Jewish law on its own terms, including exploration of ways in which the Jewish legal system differs, at times dramatically, from the American legal system. Serving as a contrast case, the Jewish legal model enables American legal scholars to see the American legal system and American legal practice in a new light.
V. CONCLUSION
Along with the analysis of contributions from Jewish legal theory to the study of various substantive areas of American law, it may be fitting to close this Essay on a more conceptual level, noting some of the insights Jewish legal theory continues to provide in more theoretical areas of American law, such as jurisprudence, 72 legal interpreta-tion, 73 and legal narrative. 74 Indeed, the current turn to Jewish legal theory in American legal scholarship may be attributed in large part to the contributions of Robert Cover, 75 whose groundbreaking work, SETON HALL LAW REVIEW [Vol. 40:933 particularly near the end of his life, explored a number of areas of American jurisprudence through a prism of Jewish law and legal theory. 76 Though Cover's scholarship stands out in many respects, his reliance on Jewish law is notable, in part, for the attempt to explore Jewish law on its own terms. Indeed, Cover often included his own translations of primary and secondary sources of Jewish law that were unfamiliar to most scholars of American law. 77 As Cover acknowledged, at times these sources highlighted stark differences between the American legal system and the Jewish legal system, in both substance and underlying assumptions. 78 Nevertheless, Cover was able to identify, within Jewish legal theory, theoretical lessons and conceptual insights that add to our understanding of American law and legal thought. Likewise, consistent with the methodology suggested in this Essay, scholars continue to look to sources of Jewish law on its own terms as a model for the application of Jewish legal theory to American law and legal scholarship.
